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STATE OF MONTANA
BOARD OF PERSCHNMEL APPEALS
IN THE HWATTEF OF UNFAIR LABCR PRACTICE CHARGE NO. 17-37:

MONTANA TUBLIC EMPLOYEES
ASSOCTATION, IMC.,
Complainant, FINAL ORDER

THE DEPARTMENT OF JUSTICE,

]

)

}

)

}

VE . H
)
HTGHWAY PATROL DIVISION, H
1

}

Defendant.
= & & A A B ® ® ¥ ¥ ¥ T
PEOCEDURE

Montana Public Emplosees Asscclatlon, Inc., filed an unfair
labor practice charge with thea Bosrd of Parsonnel Appeals on June
17, 1587. The complainant alleged that the Department of
Justice, Highway Patrol Dilvision, violated s=ection 39=-31=-401(5],
MCA, by unllaterally alrering a substantial conditicn of
employment [hours of work)., The Department's response of June
26, 1987, denied the allegations and requested that tha charge
be dismissed as untimely.

A hearing was held before hearing examiner Arlym L. Plowman,
following wiich post=hearing briefs were £lisd. The hearing
examiner, in Findings, Conclusions and Recommended Order dated

January a4, 198E, decermined the charge. was timely £iled and tkat

the Department of Justice engaged in an unfalr labor practice.

=




The Department of Justice flled Exceptions to the order
on January 23, 194d. The ecxceptions pertinent to this
determination are 1) whether the unfalr labor practlice charge was
filed in-a cimely manner; and 2) whether the complainant clearly

and unequivocally waiwved 1ts right to bargain during the torm of

the collective bargaining ‘agrecment. Briefs were filed snd oral
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argument heard before the Board of Personpel Appeals an Pridasy,

February 12, 1988,

CRDER

Upon reviewing the recard and considering the briefs and
oral argquments, the Beoard orders as follows:

1. The Board affirms all Factual findings of the hearing
examlners except Findlng #11, Finding g1l is deleted in 3its
antlrety and replaced with the follewing:

"11. The collective bargaining agreement cantains the
follewlng waiver, commonly known as & "zipper claugaen;

The parties acknowledge thak during
negotiations which resulked ln this
Agreement, each had the unlimited right and
opportunity to make demands and proposals
Wwith respect teo any subject or matter not
removed Dy law from the area af collective
bargaining, and that the urderstandings and
agreements arrived at by the parties after
the exercise of khat right and opportunity
are sat forth in this Agreement.  Thora-
fora, the Employer and the Asscciarian for
the duration of this Agreemant, each
voluntarlly and unquallfiedliy waives the
right, and each agrees kthat the other shall
not be obligated toc bargaln collectively
with respect to any subjeck ar matter
specifically referred to or cavered in this
Agreement, or not specifically referred to or
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covered In this: Agreement, even thouah such
subjects or matters may, or may nokt, have
been within the knowledge or coptemolation
of elther or both of the parties at the time
they negotiated or signed this Agreomeont.
This Article shall not be construed to in
any way restrict the parties from commencing
negotlations under the applicable law on any
gusceading agreement to take effect upon
termination of this Agreemant.
Article 23 of khe Caollective Bargaining Xgreement."
2. The Board affirms Conclusions of Taw. 1, 2, 3 and 4.
3. The Board unanimously affirms the result of Conclusisn
#3, the unfair laber practice charge was timely £iled. Howewer,
the rationale behind the Board's conclusion differs significantly
Erom that of the hearing examiner. The discussion of the hearing
examiner is replaced wikh the following discussion:
"Pursuant to Section 3%=31-404, MCA, a complainant gepnsraliy
has six moaths - £from the time of the unfair labor practice in
which to £lle its charge. There are several different tcescs
which can be uzed to determine when the six month statute of
limitations shauld commonce. The test of preferepce, at least
with respect ko these facts, is the test under which the statute
Commances to run upoh the teceipt of actual pnotlies af the unfair
labor practice.
"The concepk af actual potice ig subject to varieus
interpretations. The eritical point is when the actisn whieh
comprises the unfalr labor practice becomes "unconditicnal and

upequivogal.” Although there ars cases to the contrary, NLREE v.

IBEW Leocal 112, 126 LEEM 2252 (CA 9 1987), and Amerigan Digtri-

Lk
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buting Co. v, WLRH, 713 F.2d 446 {2th Cir. 1983), best exemplify

the position of kRis Board.

"WLEE w. IBEW Local 112, supra, guesticns whekher the

statute of limitations is triggered when reductian of force carda
are mailed or when actual laycffs eecur. The Soard adopted the
cate of agtual layoff bocause rhe BOF eards did nok provide
unequivacal motice ko workers thar thelr rights were being
viclated. It was not fnevitable at the time of the ROF cards
were lasued that layeffs would ocour,

"American Disktributing ©o. v. WLRB, supra, is sonsistent

with THEW Local 113, It concerns an emplover's diseantinuarian

L

oI contributions to the pension trust fupd. The aemplavar
inltially warhed during collective bargaining agreement
negotiations that whon the bargaining agreement expired,
coftributions would no longer ke made. ‘Near khe cxpiration of
the bargaining agreement, in Februacy or March, the employer
relteratiod its stapce. Union representatives did nsc learn unkll
Hovember that employer contributions ceased May is:. The
Administrative Law Judge and the Minth Clrsuit found ackual
natice triggering the six month statute could not ocour until
after the emplaver ceased centributing. Therefora, the charge
filed in.December was timely.

"Analageusly, actual nakles did not afcur here until afess
the first implementation of the leave without pay policy. Prias

to that time, the gmployer's position was revocable. Thus,
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actual netice ocourred when the Highway Patrol Divigian required
the firat employee to take 2z day's leawve without pey. The firse
day of leave without pay was during tho first wesk af January,
1987, The charge waz filed five and sne-half menths later, June
Li; 188y, The charge was timely Filed.™

4. 'Tho Board's determination in 845 balow that the
complainant clearly and uneguivocally walved its right te bargain
over apy subject matter renders Concluslons of Law £#6 and &7
l1reeleavant.

3. The Board reverses Conclusion of Law #8, regarding
whether the complainant walved its right to Bargain over Ehe
Department of Justioce's pollcy that certain highway patral
cfficers be reguired to take three days leave without pay.

The hearing examliner's Conclusion of Law #B is struck and
replaced with the following Conclusion of Law #6:

"Artlele 23 of the Collective Bargaining Agrocment consists
of & waiver of bargaining rights. It is a wailver of the type
commonly referred o as a 'zipper clause', The walver contains
language. by which khe parties clearly and unambiguously waiwve
thelr rights to bargain ever anything, including compuls=ory
bargalning subjects such as layoffs, hours of work and werk
scheduleas.

Therefore, the Employver and the Assecistion
far the duration of this Agreement, msach
valintarily and ungualifiedly walves khe
rlght, and each agrees that the ather gshall
not be obligated to bargain collectively withk
rezpéect to any subject or macter

speclfieally referred to or gowered in this

5
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agreement, or not specifically referted to or
covered In this Agreement, even thoucgh such
gubjects ar matiters may, or may nst, have
been withln the knowledge or ecchtemplation of
either ar both-of the partles at the time
they negotiated or signed this Asrcement.

"Ihe Board is well aware of WLEE, federal appellate and
State court decisions requiring precise language specifically
walving a particilar right to bargain befare finding a walver af
that particular bargaining right. Those jurlsdicticns do nak
interpret general walvers such a5 zipper clauzes ag walving
specifig bargaining rights. We disagree with ehis
interpretation.

“"Eipper clause waivers like the one at issus hsre are just
as specifle. The parties have elearly waived thelr right to
sargaln regarding any subject matter, whether gpecifically
toferred to in the <ontract or never considerad by elther sarty.
A walver containing language whereby the parties clearly and

unambiguously agres to waive any and all bargaining rights should

be given effect. State v. Maire State Emplovees Agsociatien, 499

A.2d 1228 (1985) apd WLRE v. Southern Materials Co., 477 F.24 I3
(4th Cir. 1871,

. Conzlusion of Law $#9 remains unchanged and becomes

Conolinsl=n af Law HT.

7. Canclusions of Law #10 and $ll are struck as lerrelevant

and UNnNacoooaEy .
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B. HNew Conclusion of Law #8 shall state: "The complainant

nas falled to prove itz case by a preponderance =f =he
evidanoa, "

4. HNew Conglusion of Law #9 shall state: "YSinecg the
complainant, In its zipper clause, clearly and unmlstakenly
waived its right to bargain owver any matter, ineluding lavoffs
and reductisna in hours, the Départment af Justles was pot
required te engage in bargaining over its decizlon to imposao
three days leave wilthout pay on varlous nighway patrolmen.

Therefore, no unfalr Iabar practice oecurced."

i0. The Recommended Drder of the Wearing examiner L& =truck

in ivs entirety and replaced with the following:
"Thae Unfair Labor Practice Charge Wo. 17-37

filed, ls dismissed as no unfair labor charge ocecurred.”

DATED this 23rd day of JAusust ;- 19488.

BOARD OF FERSCONNEL APPEALS

BY }a"t‘lﬂﬂ Jﬁ'i"_L!.K'IJ.f_

Alan L. Jozeglyn
Chairman

. although bimely
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STATE OF MONTANA
BEFOSEE THE BOAPRD OF PERSONMEL APPELLS

IN THE MATTER OF UNFAIR LABOR PRACTICE (ZARGE NO. 17-87

MONTANA PUBLIC EMPLOYEES
ASSOCIATION, THC.,

)
;
b
Complatinant, }

i b FINDINGS; COMCLUSIONS:

} AND RECOMMENDED ORDER

THE DEPARTHMENT OF JUSTICE, |

HIGHWAY PATROL DIVISION, |

]
1

Oefendant .

®o# ok kO HOW O &

INTRODLCTION

A hearing on the above-captioned matter was held on
Movember 2, 1947 in tha first flaar conference rean oif the
Department of Labkor and Industry Building 4n Helena, Hon=
tana. Arlyn L. Plowmen was khe duly appointed hoaring
examiner for the Board of Personnel Appaals. The Complain=-
ant was represented by attorney David Stiteler. The Defen-
dant was represented by Assistant Attorney General Clay
Smith. The parties  presented teatimeny and evidence,
crass—examined witnesses and offered ArTrEmeEnE Subsaguent
Ea the hearing the parties filed post-hearing briefs and the

matter was deemed submitted an Moevembar P DO .
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BACKGROUND

On June 17, LBET the Complainant flled, with the Board
of  Personnel HAppeals, an Unfalr Labor Practice Chargs
dlleging that the Defandant vielated ‘Section 39-31-401(5)
MCA by wunilaterally altering & stubstantial cendition of
employment (l.e. hours of work) when the Defendant raduced
the heurs of work of highway patrol officers, reguiring each
officar ta take three days of leave without Fay .

a

[

1 June 26, L%ET the Defendant filed a timely responsEe
denying the allegations contained withisn the Complainant's
charge and further requestod that the chérge he dismlssed as
untimaly,

On June 30, LI9B7 Joseph ¥W. Maronick was appointed to
investigate this matter pursuant to Section 39-31-405(1)
HCH.

@n Auguet 14, 1987 Investigater Maronick lssued a
report and recommendaticn in which he found probable merit
for the Complainant's charge.

Subseguently, Arlyn L. Plowman waa appointed hearing
examiner and the matter was natlesd for hearing.

FINDINGS

1, At all relevant times the Defendant recognized the

Complainant as the exclusive collective bargaining represen-

tative for certain highway paltrol officers.
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2. At all relevant times there axlsked, betwesn the
Complainant ané Defendant, a cecllective bargaining -agressent
covering the terms and ceonditicns of employment for certain
highway patrol offiecers.

I That collective DbBargaining agreement contained
provisions dealing with seniority, layoffe,; and a griswe-
ancefarhitration procedure culminatine in binding arbicra=
tian.

q. Throughout the fiscal vears 1983-36 and 1986-E7
the Department of Justice was asubjected to a series of
budget reductions. The Highway Patrnl Division of the
Dapartment of Juatice met those budget reducticns, Lin large
part, by reducing monsalary peracnnel casts and deferrin
renlacemant of patrol cars.
= 8 On Navember 12, 12986 the Governor'as office direct-
ed Further budget reductions.

6. Due +a concerns about the potential effests of
thie additienal (November 12) budget reductian, the Ces-
pPlainant's exeocukive director, Thomas Schneider, met with
the [Pefepdant's administrator, Colapnel Heboart Landon.
During that meeting Schneider and Landan discussed the
addiftional budget reduction and 1ts effect an the highwayv
patral officers represented by the Complalnant, and whether

thass officers would be spared the regoulred leaves without
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pay as had previcusly been mandated far other Department of
Justice emplayees. Landon kald Schneider that hig recommen—
dation would be that the highway patrol officers represented
By the Complainast again be spared from mandatary Leavas
without pay.

i Subsecuent to that meesting the Defendant issued =
memorandum on November 24, 1986 reguiring, that due o
budget reductions, all highway patrol emplavecs take EtHree
days leave without pay, cne day per menth during January,
Februercy . and Massh, 1587,

B. For management reasons the Defendan® =hosa to
imploment the mandatory kthree days leave without pay in liew
of & reduction in force ianveking the seniority and laypfs
provisions of the collective bargeining agreement,

g, The Complainant was hot advised of the Dofandant's
decision to implement the mandatory threo dayva leave without
pay prior to the issuvance of the Hovember 24, 1986 memaran-
dum. The Camplainant did not receive a copy of the Novaember
24, 1986 memorandum until the following wesak.

10. GSchneider and Landon, representatives of the
Contplainant and Defendant, had ciscussed the possibility of
highway patrol cfficers being reguired to take leave withous
pay. Fawever, prior to the November 24, 1986 memprandum, no

bargaining -over that possibility occorred; nor was the

iy
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Complainant afforded an opportunity to. bargeain over the
mandatory three days leave without pay reguired by the
Novembor 24, 1986 memorendum.

11. The collective bargaining agreement contains no
clear and unequivocel language wherein the Complainant
waived its right Bo bargain over mandstary leaves without
Fay. Rlthough, the parties spent considerable tims azd
effort, after the faect, duoring thelr 1947 negotistions “on
thia issue; tho record does not show that in the partiss’
pPrior bargaining the Compleinant conscientiously vielded ac
clearly and unmistakably waived its Linkerest regarding
mandatory leaves without pay.

12. The Cexplainant filed a Eimely grievance alleging
that the Defendant's reguiroment that highway patrol offi-
cera take three daye lLeave without pay vielated the collee-
tive bargaining agreemesnt. That grievance was procesgsed
throuwgh the grievancefarbitratien procedurs ta arbitration.
13. The arbitrater's award was issned Junae 12, 1087, 1
In that award the arbitrator dismissed the Camplainant's

grievance.

trpat arbitrator's award along with associated exhibits
end posc-hearing briefs were submitted snd made a part of
the record in this matter,
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CONCLOSIONS OF LAW

L. The: 'Board of Perscnnel Appeals has jurisdictiocn in
this matter pursuant to Section 39-31-405 &t 50J.; MCA.

5T Forsuant to: Section 39-31-401 MCA it &5 nn unfair
labor practice for a. public employer to refose to bargain
callectively in good faith with an exclusive repressntative,
Good faith bargaining iz defined in Section 39-31-305{Z)
MCA .

= The Montana Supreme Court has approved the prac-
tice aof the Board of Personnel Apsesls in ueing  fedaral
court and Hational Labor Helatione Board (MLRB) precedenco
48 guicelines intesrupting the Montana Collective Bergaining
for Public Employees Act as the State Act iz so similar to

the Federal Labor Managemgnt Relations Aot 4 State ex el

Bcard of Perscnnel Appesals v, Pistrict Court, 183 Monk, 223

(18972}, 5B8 P.2d 1117, 103 LERM 2297; Teamsters Local Ma. 45

. atBte e -rel Hoard al Pzrsnnneliﬁﬂpeals, 185 Mpont. 272

[L39BL), B35 ¥,32d 1310, 110 LRRM 2012: City of Great Palls .

Young {III), 646 P.2d 195 (1984) 119 LRAM 2§32,

The Defendant's post-hearing brief peints oot that
certain language found in the Federal Act is absent frem tha
Etate Act, Those omlesians have been noted,
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4. Fursuant €o Sectlon 39-11-406 MCA the Complaine
ant's case must be established by a preponderance of the
evidence before an unfalr labor practice may be found, Board

of Trustees v, State of Montana, 103 ELRRM 308G, 604 Dozd 770

(1373} i See alsoc Indiana Products w. MLRH, 31 LERM 2490, 207

=

+23 613, €A 7 (1553) and WLER v. Xaiser Alumioum and Chemi-

cal Carporatlon, 34 LERM 2412, 217 7,28 A6, Ch 9 {1554} .

T Poersuant to ‘Section 39-31-404 MCA no Motice of
Hearlag shall be issued upan any -unfair labor practice more
than si% months befara the filing of the charge with the
2card of Personnel Apoeals,

The Defendant cites, in its past=hearing brief, a MLRB

decision, U, S. Postal Service 271 NLRE 61 {15Ed) , 116 LmrmM

1417 and arques that the Complainant's camplaint oobght to be

Glismizged as untimely, In U. 5. Paoskal Seruiqgfsup:ajthe

HLER focused upon the date of the unlawful act, rather than

on the date if's consegquonces becaze offective. Thas Bassd

latar reviewed that decision in IATSE Looal 653, 276 NLEE: %1

11985}, 120 LREM 1135 ané U, 5. Dastal Service, 385 MLRB 98

(1937), 126 LBEM 1138, In thege deeisions the NLEE deter-

mined that [six month) limitation pericd commenees when the

fingl sdverse employment desisicn iz made and commusnticated,
In any 'event, the [3ix month) limitatien perisd does

not begin to run until the party filing the charge receives
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actual notice that an unfair lahor practice has opeeuarred.
Hatloe of the intention to commit an unfair labor practica
does not trlager the [gix meath) limitaticn period, KLEB v

THEW Local Wa. 117 [Fischbach/Lard Electric Cammany) , 128

LERM 22531, CA 9 (13987); American Distributing Company ‘\.

NLER, 115 LASM 2046, 715 F2d 446, CA 9 [1983).

The partles in this matter had within their collactiva
bargaining agreement a grievancefarbitration procedure.
Under cortain clreumstances, wese such grievance/arhitration
prooedures exist, it has bean the proctice of the NLES and

Board ‘of Fersonnel Appeals +to defer ta the grieve-

ance/arbitration procedure; Collver Tnsulated Wire, 192 WLES

150 {1%71), 77 LEREM 1931 'and Forsman, IAFF Local 436 v,

Anaconda-Dier Lodge County, OLE 44=-81 (1932) .

fuch” a deferral to the grievance/arbitrasiass orocadure
bakes time. The [six month] Ilimitation perled should be
telled from the inftiation of the dispute resoluticn process
in the grievancefarbltration procedure wuntil that process
has reached a finality. See Gause V. North Caralinma Ship-

ping Assoclation, Inc., 128 LRRM- 2913, pC mMC (1987},

Pursuant to the foregoing, the (six month) limiecztisn

period in this instance would not have commenced wntil ehe

final adverse decision was made  and implementad. That
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gdverze employment decision was not finel wvptil the arbitra—
tor's award was received.

The NLRB decipions in U. &. Postal Sesvice, supra,

relate to unfalr labor practice charges alleging discrimina-
tlan and that Board is5 there making a determination as to
the timelinesz of charges trelating to a single adveras
employment action. At issus here {is & charga alleging a
fallure to bargain with continuing violations, MLREB V.

White Censtruction Company, 32 LEEM 2198, 204 P24 950, Cp 5

(1353). The ({elx mapth) limitatien gpericd does nat bar
unfair labeor practice charges alleging continuing wiala-

tione, Sevake v. Anchor Motor Freight, Inc., 122 LERM 3316,

792 Fid 570 Ch 6 (19B&); American Mirror Campany, 269 KLAH

LBE (19E4),; 116 TRRM 1048; Enterprise Products Compiny, 265

MLRE B3 (19B2), 112 LERRM 1413.

The complafint was: filed well within six' months ef thae
receipt of the arbitratoc's award and withio six months of
khe lazt day (durdng March 1987} the affested highway patral
officery ware vTaquired to take leave withopt pay. The
complaint was filed timely.

B.. An employer wvialates. its duty to bargain collec-
Tively in goad faith when it institutes a material change in
the terma and conditions of employment that are coRpuleory

-

sunjects 0f bargaining without giwving the exclusivae
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bargaining represontative botd reasonable noatice and an

cppertunity to negotiate about the proposed change. Sea

relbro, Ing., (Garment Workers Local 512) v, WLES, 122 LREM

3113, 795 P24 705, CA 9 (1984); MNLRE v. Carbones Cgal

Company, LI0 LRREM 25467, 697 P24 200 CA 14 [1993).
Layoffs are a compulscry subject of bargaining, ses

HLRB +w, Advertisers Manufacturing Company, 125 LERM 3024, Ch

7 11387); NLBB «. Sandpiper Convalescent Center; 126 LoaM

2204, CA 4 [1987); HLRB ¥. United HNuclaar Corporation, 66

LERM 2101, 381 F2g 872, CA 10 FLRGTY .
Hours of work and work schedules are compulsory sube

jects for bargaining, see Plorida Stesl v, NLES, 101 Lo

2671, 235 RLAER 129, Ca 4 (1979): Meatcutters v. Jewel Tes,

59 LBRM 2376, 3Bl U. 5. B7E (1963): Dow Chemica] GOmpany,

102 LERM 119%%, 244 NLRB 129 ([1979].

The Defendant viglated it's Section 39=31=401 MChL duty
ta bargain cocllectively ‘in good faitk with the Comslainant
when it unilaterally changed the terms &nd condikioms of
emplayment for certein highway patrol officers by resuiring
that those officers take three days of leave without pav.
Farther, che Pefendant d&id not afford the Complainant a

meaningful cpportunity to bargain regarding the requirement

=10 -=
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that the affected officers take thres Says leave without
I—‘-—‘:l'-3

. The Mantana ~Collective Bargalning for Public
Emolayees Act at Section 215-31-30343) reserves to public
emplovers the rlght to relieve emoloyees from duties because
lacx of work or funds,

While the Montana Collective Bargaining Ffor Publie
Employees Act regerves to emplovers the cight to relieve
employees from duties bocanse of & lack of wark or funds,
that same Act requires that publie employers bargsin collee-
tivaly in good faith with the affeceted emaloyees' héargaining
representative regarding the effects of the public employ-
er's fecision ta relicve employess from their dutios,

8. Waiver of a ecollective bargaining right mawv only
be eatablished by "ecleéar and unmistakable" evidence that the
party intentionally yielded it's right. Eguivocal. ambigu-
cus language in a bargaining agreement Ls insufTicient +o

demonstrate waiver, MLEE v. General Tire ang Egbper, 122

Jﬁhether the Defendant's actiens constitnted a Layoff
(reduction in forcel or a change in work schedule [reductinn
in hovrs) ds a diastipction of litkle consequence here. It
may wvery well ke a distinction without 2 differenca sizce 1n
either csase the end result is the saser both resuwlt in a
change involving a compulsorily subject of bargaining with
the affected officera loaing work time ang sarnings.

=l oy A
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LREM 3152, 735 F24 5B5, CA § (I986}. Such a waiver will not
lightly be inferred in the absence of clesr and unedquivacsl
language. Where an employer relias on a purparted waiver to
eatablish its freedom wunilaterally te change terma and
conditions of employment not contained £n the .collective
bargaining agreement, the matbter at issce must Rave benn
fully discussed and consaientiously explored during nagotia-
tigns. and the union must have conscienticusly yielded o
clearly and unmistakably waived it's interest in the makter,

Rockwall International Corporation; 109 LRBEM 1366, 260 MLEB

I53 1982 .
The Complainant cannort be held to have waived barcain-
ing over a change that was presented as thoagh 1t was 4 fact

or deecd already accomplished, NLES v. Nasional Car HRental

System, 10% LERM 2832, B72 P24 1182, cA 3 {1982);: Gunlf

States Manufacturing, Inc., v. NLRE, 113 LREEM 2789, 704 F24

L1390, CA 5 {15EB3);

The Complainant had not waived its right to  becosin
cegarding the Defendant's policy that eertain highway patrol
offlcers be required to take three days leava without pay.

3. The arbitrater's -award iz digpositive of +ha
contractual dispute and that award stands insofar as it does

net confllet with the law, see United Paperworkers Tnterpa-

cional Union v. HMisce, Inc,, 126 TREM 3113, 0. 5. Eupreme

= 13 =
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Conrt, 12d=1=87, Be=651; A T g T Technologiess w. C W A, 121

LRAM 3328, 47% U.5. 643 (1%86); a=nd Postal Workers w. Postal

dervicde, 1Z2.LAAM 2004, T893 Fid 1, Cs DC (1986).
The - arbitrater's award 1s ‘not dispositiva of” Ekhe
allegation that the Defendant committes an unfair labor

practice, see Kevins v. NLHEE, 1212 LRPM 2147, 796 F2d 14, Ca

2 [1986); Taylor w. MLEB, 122 LRRM 2084, 788 P24 1516, CA 11

(1986) ;- Grapd Rapids ‘Die Casting v. NLES, 126 LREM 2747, CA

G(1337].

Arbrtration follawing an employer's effectuscion of a
change in a term or condition of employment doed nat gerve
a5 a substitute for bargaining over whether such a change

ghould bhe implemanted in the first placse, NLEH v, Marrill

and Ring. Inc., 116 LERM 2221, 731 F2d 445, CR & (L9Ed).

10. Purguant to  Section 39-31-406 MCA Lf, upen the
preponderance aof the testimony. taken, the Board 1s of the
opinicn that +the Defepndant nameé in the complalnt has
angaged in an unfair labor practice it shall state it-a
Findings and iseue an order reduiring the Poefendant ko ceasze
and desist from the unfalr laher practice and to take such
affirmative action as will effeckuate the policiss of the
Montana Callective Bargalning for Peblic Employess Aot

11, R remedy or affirmative dction cannot be fashioned

on the basis of an assumption as to what the Complainant and
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Defendant wouléd have agreed to  ahsent the Defendant's

Eailure to bargain in good faith, Gulf States Manufackuring,

Inc., ¥, KLEE, 114 LERM 23737, 715 F2d. 1020, CA 5 ({15E3).

In ceveloping remedies for specific situations there
must be an attempt to create a restoration of the sitdatrion
a8 -nearly as possible, te that which would have ochtainsd but
for the unfair labor practice (status guo anke); MNLEE v.

Rovstone Censclidated Induatries, 107 LRAM 3143, 653 Fad

404, <A 7 [1981); Secuthwest Forest Industries, 121 LAEM

1138, 273 HLRR 31 [(1986}; St. John's General Bospital w.

KLAB, 125 LHRM 3463, CA 3 (1%B7).

In view of the Dafeéndant's violatlers of ita duty +a
bargain collectively in goed faith, the Defendant muat
ragtore the situation to status guo ante, In order to do B4,
the Defendant must make the affected highway patral afficers
whole and then, bargain collectively in good faith with the
Complainant regarding the affects of any decision to rellieve
employvees, represented by the Cemplainant, from their
dukies,

RECOMMENDED ORDER

It i= hereby ordercd that after this Ocder becomes
Final, the Defendant, Depaciment of Justice, Highway Patrol

Division, it's officers, agents, and representatives shall:
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i Ceasa and desist from refusing to bargain collec-
tively in gogd faith with the Complainant: as. to wages,
hours, and other econditions of employment Eor certain
highway patrol officers for whom the Coemglainant is the
recagnized collective bargaining representative.

3% Ceage and desist from unilaterally. changing the
terms and conditlons of employment, whick are compulsory
subjects of bargaining, for certain highway patrol officera
far whom the Complainant is the reccanized collecrive
bargaininc representative,

3. The Defendant m=must take affirmative action to
affectuate the purposes of the Montana Collective Bargaining
for Public Employees Act and restore the atatuos guo antef

al rescind the unilateral actien which
required Ehat certain officers of the
Highway Patrol, far wham the Complainant
wag and ‘is the recognized Collective
Hargaining Representative, take three

days leave withouk payi

bl méke whole those officera of the Highway
Patrol, for whom the Complainant was and
lg the recognized Collective Bargaining

Rapresentative, and who were requiraed io

A b e
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Lake thrae ﬁgyg leave without pay as a
result of the Defendant's unllateral
action Lln viglation of the Defendank's
duty to bargain collectively and in gosd

faith:

(=3 such highway patrol officers are to be
made whole by repaving them for all loa:
wiages and bepefits . they would have
recelvad had they not been required ko

take three daya leave withount pay.

L Once  the status gquo ankte has bean restored the
Defendant shall  grant the Complainant' a meaninc il
opportunlty to bargain collectively regarding the effects of
any declsion o relieve highway patrol officers, represested
2y the Complainant, from their dotins.

3. The Defendant shall netify this Board in wIiting
within twenty (Z0) Says what ateps hawe been taksen tn comply
with this Ordar.

Exceptions to these Findings and Conclusions and this
Recommended Ordar may bhe filed withisn twenty (20} days of

sarvice therpof. If no excoptions are filed the Recocmmended
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Order shall become the Final Order of the Board of Personnel
Appeals. Address exceptions ko the Beard of Personnel
Appeals, P, ©. Box 1728, Hglena, MT -596024,

Dated thisf&"day of January, 1938,

ﬁ?ﬁ?ﬁ p ALS

Arlyn L% Plﬁw:rn.:n
Hearing Examiner

CERTIFICATE OF MAILING

The undersigned does certify that a krue and correct
copy of this decument was served uwpon the follawing on the
K = day of January, 19B3, postage paid and addressod as

allows:

David Stiteler, Atktorney at Law
Montana Public Employees Asscciaticn
P. O. Hax S5&60{

Halena, MT S59604-5&600

Clay Smith

hszistant Bttorney General
State of Montana

Justice Building

213 North Sanders

Helena, MT S59520-1401

Rodnay Sundsted, Chief

Labor Relations & Employee Benefits Bureau
Department of Administration

Room 130, Mitchell Building

Halena, MT 59620
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